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held not subject to a penalty for failure to implement unsaturated zone 

monitoring for its land treatment operation when such requirement had 

been omitted by mistake or error from the state interim status conditions 
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EPA to be substantially equivalent to the federal standards. 
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INITIAL DECISION 

This is a proceeding under the Solid Haste Oisposal Act, as ame nded 

by the Res ource Con servation and Recovery Act of 1976, as am~ nded (here-

after "RCRA"), section 3008, 42 U.S.r.. 6928, for a compliance order and 

ass ess:!lf:nt of a civil penalty for allegecl violations of the t\ct. 1/ 

A coillplaint v-1as issued against Respondent Union Oil Company of 

California by the United States Environmental Protection Ag ency on April 30, 

1984, charging, in three counts, viol ations of RCRA. Count I all eged that 

Responcient has failed to comply with the f ederal and state require1:~e nt 

that it have in writing and implement an unsaturated zone monitoring program. 

Count II alleged that Respondent's closure plan failed to provide for certi-

fication of closure of a facility by an indepenrlent registered professional 

engineer. Count III alleged that Respondent's closure plan failed to provide 

an estimate of the maximum inventory of certain hazardous wastes in storage 

and in treatment during the life of the closed facility. A compliance order 

to corre.ct these violations was included, and a penalty of 4;26,000 was 

assessed. Respondent answered admitting the violation charged in Count II, of 

failing to provide for certification of closure in its closure plan, but denied 

l/ Pertinent provisions of section 3008 are: 

Section 3008{a)(l): "(W)tienever on the basis of any inforr1ation the 
Administrator determines that any person is in violation of any requirement of 
this subchapter the Administrator may issue an order requiring compliance 
immediately or within a specified time period •••• " 

Section 3008(g): "Any person who violates any requirement of this 
subchapter shall be liable to the United States for a civil penalty in an 
amount not to exceed $25,000 for each such violation. Each day of such 
violation shall, for purposes of this subsection, constitute a separate 
violation." 
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the other violations. As to Count I, alleging failure to imple, rli?nt un-

saturated zone monitoring, Respondent contended that it acted in c~npliance 

with a state ~uthorized plan. As to Count III, alleging failure to provide 

an invento ry of waste in its closure plan, Respondent rlenierl there was any 

such fed eral or state requi r e1Tle nt 1vith respect to the 1-1astes i nvol verl. It 

assert ed that ~500 is an app ropri ate p0nalty. 

The parties by stipulation have resolved Counts II and III. As to 

Co11nt I, they have stipulated the facts with 13 attached exhibits that the 

parties hav1~ agreed f'lilY be ad1:1itted into evidence.?:/ TI1e c-1se has heen 

submitted on the stipulation of facts and both sides have filed briefs. On 

consideration of the entire record and the briefs of the parties, no penalty 

is ass essed and rount I of the complaint is dismissed. 

Findings, Discussion and Conclusion 

The alleged violations in this case concern a land farm operated or 

maintained by Respondent on its San Francisco Refinery since prior to 

Novernber 19,1980. The farm is a 6.4 acre site used as a sludge farm for 

the biodegradation of oily sludges fr om tank cleaning and wastewater 

treatment. Wastes treated include dissolved air flotation (DAF) float (EPA 

hazardous waste No. K04R), and API separator sludge (EPA hazardous waste 

No. K051). l/ It is not disputed that the land farm is and since November 19, 

1980, has been a hazardous waste management facility as defined in 40 CFR 

260.10. 4/ Pursuant to the EPA's regulations published on May 19, 1980, 

2/ Exhibits attacherl to the stipulation are referred to by "Exh." and the 
eX h i bit n un be r e • g • , " EX h • 1 II • 

3/ Exh. 4 and Exh. Q, p. 2. 

~/ St i p • P a r • 1 • 
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Respondent's land farm operation hecam~ subject to the provisions of 

RCRA as of November 19, 19RO. ~/ Respondent timely filed its notification 

of hazardous waste activity and Part A of the permit application thereby 

achieving interim status under RCRA, section 3005(e), 42 U.S.C. 6925(e), 

so that it could continue operations after that date. ~/ 

As one having interim status, Respondent became subject to the 

i n t e r i m s t at u s s t a n d a r d s w i t h r e s p e c t t o t h e ma n a g e me n t of it s 1 a n d fa r m , 

40 CFR Part 265, including the requirement that it have in writing and 

implement an unsaturated zone monitoring plan (40 CFR 265.278). The 

federal standards, however, do not apply to persons regulated by state 

authorized progr~ms. II It is that exclusion which underlies Respondent's 

defense. The follm'ling facts and background information with respect to 

the exclus1on and its applications to Respondent are pertinent: 

RCRA provides for two different types of authorization of state pro-

grams, interim authorization and final or permanent authorization.§_/ 

Interim authorization is involved in this proceeding and it applies to a 

state which has in existence a hazardous waste program prior to ninety days 

after the effective date of federal regulations and is for a twenty-four 

5/ Stip., Par. 1. See 45 Fed. Reg. 33123 (May 19, 1980), listing both OAF 
float and API separator sludge as hazardous wastes. 

6/ The 
tion are 
to be no 
notice. 

notification of hazardous waste activity and Part A permit applica­
attached to the EPA's main brief as Exhs. ·A and B. There appearing 
question about their authenticity, these documents are officially 
40 CFR 22.22{f). 

7/ See RCRA section 3n06, 42 U.S.C. 6926. See also, 40 CFR 265.l{e), which 
provides in pertinent part as follows: "The requirement of this part [265] 
do not apply to: •••• {4) A person who treats, stores, or disposes of 
hazardous waste in a state with a RCRA hazardous waste program aut~orized 
under Subparts A orB of Part 271 of this chapter •••• " 

8/ RCRA, section 3006, 4?. U.S.C. 6926. 
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1110nth period from the effective rlate of the feoera l regulations. 9/ The 

EPA hRs provided for two phases of interim state authorization. Phase I 

is involved here and allows states to obtain interim authorization to 

ao 11lini s t e r a program v1hich inter alia covers the identification and listing 

of ha zardous 1vastes and interim status standards for hazardous waste treat-

:nent, sto r age and rlisp osal faciliti es 1-1hich had achi eved interim status. _!_Q/ 

Interim au t horiz ation differs from perr'lan ent authorization not only in being 

a t e,'lpora ry program but also in the requireme nts for federal approval. Unlike 

final autho ri zation which requir es that the st ate progr am be eqtJivalent to 

the f ederal program and consistent with the federal program and other state 

programs, interim authorization requires only that the existing state pro-

gram be ~-ui) "-~~n_t_i~!_l_y ~_q_u_i_~l_ent to the fed eral program. l_l_/ 

As al~-e ady noted, the federal regulations became effective on November 19, 

1980. 12/ On October 31, 1980, prior to the effective date, California applied 

to the EP!\ for Phase I interim authori zation to administer its oo,.m program. Q/ 

~/ RCRA, section 3006(c). The regulations covering interim authorization 
are in Subpart B of 40 CFR Part 271. 

10/ 40 CFR 27l.l2l(b). 

11/ RCRA, section 3006(b) and (c). The EPA stated that the legislative 
tiTs tory underlying the differences in \'Iordi ng between interim and fi na 1 
authorization emphasized Congress' intent that interim authorization be 
granted in a relatively liberal nanner so as not to disrupt ongoing state 
efforts and to encourage states to continue their efforts so that they 
will be ready to take over responsibility for the full program when 
interim authorization is over. 45 Fed. Reg. at 33386. 

]1_/ Sup r R , p • 4. 

13/ See EPA's published notice granting Phase I interim authorization for 
caiifornia, 4fi Fed. Reg. 29935 (June 4, 1981), hereafter referred to as 
"California Interim Authorization". A copy of this document is attached 
as Exh. 2 to Respondent's prehearing exchange. 



Authorization was not granted, however, until June 4, l9Rl, after the 

effective date of the regulations. li/ 

On April 30, 1981, while its application was still pending before the 

EPA, California issued to Respondent an Interim Status nocument (ISO}, 

authorizing the continued operation of Re spondent's facility under interim 

status conditions pending issuance of a hazardous \vaste facility permit.~/ 

It was stated in the ISO issued to Respondent that it was based on informa-

tion obtained from the EPA regarding the f acility and additional information 

obtained from Respondent, and that the conditions for continued operation 

which appear in the docurnent are require me nts similar to those presently 

imposed by the EPA in 40 CFR Part 2o5 (the interim status standards) • .:!...§_/ 

The ISD, hovJever, contained no requirement for unsaturated zone monitoring._!_I/ 

Phas~ I interim authorization was granted to California on June 4, 1981. 

In granting interim authorization, the EPA noted that California's application 

had initially disclosed three major problem areas, the relevant one in this 

proceeding being the State's ability to implement and enforce standards sub-

stantially equivalent to 40 CFR Part 265. ~/ EPA said in pertinent part as 

follows: 

!il California Interim Authorization, 46 Fed. Reg. at 29935. 

15/ Exh. 1. The actual state agency administering the state hazardous 
waste management program was the nepartment of Health Services. Reference 
to California includes the Department of Health Services where applicable. 
It appears that at the time, California had a program of issuing interim 
status permits to all facilities in California which had submitted com­
pleted Part A permit applications to the EPA. California Interim Authori­
zation, 46 Fed. Reg. at 29935. 

~I Exh. 1. 

]]) Id. 

~/ California Interim Authorization, 46 Fed. Reg. at 29935. 
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The second problem area, concerning interim 
status stand~rds for facilities was also resolved 
by the State. By means of recently passed legisla­
tion {AG 3132), the State has issued interim status 
permits to all treatment, storage and disposal 
facilities v1hich had submitted complete Part A perinit 
applications to Region IX. We have determined that 
each interim stat11s permit contains conditions which 
are substantially equivalent to the RCRA interim 
status standards. * * * 

tPA has reviewed the State of California's complete 
application for Phase I interim authorization and has 
determined that the State program is "substantially 
equivalent" to the Phase I Federal program as defined 
in 40 CFR 123. In accordance with Section 3006(c) of 
RCRA, the State of California is hereby granted interim 
authorization to operate a hazardous waste program in 
lieu of Phase I of the Federal hazardous waste program. 
The practical effect of this decision is that generators, 
transporters, and owners and operators of hazardous waste 
management facilities in California will be subject to 
the State of California hazardous waste program in lieu 
of the Federal hazardous waste program (40 CFR Parts 260-
263 and 265) and will not again be subject to Phase I of 
the Federal Program unless 1) the State fails to obtain 
final authorization by the deadline specified in 3006{c) 
of RCRA and implementing regulations or 2) authorization 
is withdrawn for cause by EPA. ~/ 

Respondent was investigated for its compliance with the ISO on 

August 2R and September l, 1981, and corresponded \'lith the State on various 

matters relating to the compliance of its land farm.~/ It was not until 

until August 9, 1983, that unsaturated zone monitoring was mentioned as 

possibly applying to Respondent. In a request for information sent by 

California to Respondent, Responsent was asked to include information on 

unsaturated zone monitoring "if you [Respondent] are required pursuant to · 

19/ Id at 29Q35, 29936-937. 40 CFR Part 123, referred to in the text, 
so far-as it relates to RCRA, has been redesignated as 40 CFR Part 271. 
See 48 Fed. Reg. 14146 (April 1, 1983). 

]!}_/ EX h s • 4 , 6 ' 7 ' 9. 
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your ISD to implernent unsaturated zone monitoring." -~/ RQspondent by 

letter dated August 25, 1983, replied that its ISO does not require an 

unsaturated zone monitoring program. ~/ 

Subsequent to Respondent's letter of August 25, 1983, a joint team 

of State and EPA inspectors on November 18, 1983, made a hazardous 1'1aste 

investigation of Respondent's facility. The investigation report, a copy 

of which was sent to Respondent, listed the absence of an unsaturated zone 

monitoring program as an ISD deficiency. _23/ The deficiency, hov1ever, was 

not in Respondent's compliance 1-Jith the ISO as 1-Jritten, but rather 1-Jith the 

tenns of the ISO itself. On February 2, 1984, the EPA notified California 

of this deficiency.~/ California thereupon on t~arch 9, 1984, amended 

Respondent's ISO to include the req11irement of an unsaturated zone monitoring 

program. 25/ On August 20, 1984, Respondent submittted an unsaturated zone 

monitoring plan to California.~/ In the meantime, on April 30, 1984, the 

EPA had issued its complaint and compliance order which instituted this 

proceeding. 

The EPA's position si~ply stated is that the grant of interim status 

authority to Respondent imposed on Respondent the duty to comply with the 

federal interim status standards, and that Respondent's obligations with 

respect thereto could not be diminished by subsequent state action. Thus, 

Q_/ Exhs. 8, 8A. 

'g_/ Ex h. 8B. 

Ql St i p. , Par. 11. 

24/ St i p. , Par. 12. 

]21 Sti p., Par. 13. 

~I St i p., Par. 1 5. 



Respondent on Noverqber 19, l98Cl, the effective date of the interim standards, 

should have had a written unsaturated zone monitoring plan which it was 

carrying out. ~/ 

Re spondent, on the other hand, contends that it was entitled to rely on 

the ISO to determine what its obligations under RCRA were. It seems clear 

from the record that an ttnsaturated zone monitoring requirement should have 

been concluded in the ISn from the outset. Respondent's position, however, 

is that it had no reason to believe that the ISO was deficient in this 

respect, that it acted in good faith in as suming that it was not required to 

have an unsaturated zone monitoring plan, and that it should not be penalized 

for relying on the ISO. Rearing upon Respondent's good faith is the fact that 

the presence of the land farm and the hazardous 1-1astes treated by this process 

appear to-have been disclosed to the EPA and presumably, therefore, to the 

State from the beginning. 28/ 

27/ Respondent contends that the unsaturated zone monitoring requirement 
TS included in the groundwater monitoring requirements which did not go 
into effect until November 19, 1981. Closing brief at 4. This argument is 
without merit. The regulation for unsaturated zone monitoring, unlike the 
regulation for groundwater monitoring, contains no provision extending the 
effective date beyond November 19, 1980. Compare 40 CFR 265.278 with 40 
CFR 26S.9Cl. l~oreover, unsaturated zone monitoring, as is evident from its 
very wording, is intended to monitor the migration of hazardous wastes and 
its constituent in the soil as means for guarding against possible environ­
mental injury over and above groundwater monitoring. 45 Fed. Reg. 33206-208 
(May 19, 1980). 

28/ See Respondent's Part A permit application attached to Complainant's 
brief which shows that, among other wastes, Respondent was treating by land 
application OAF float (K048), and API sludges {K051). Presumably the 
information in the application was made available to the state in framing 
the ISO. See Exh. 1 (letter transmitting ISO); Exh. 3, p. 5. In a letter 
dated February 26, 1982, to California, Respondent responding to a request 
by California for a report of waste discharge and proposed groundwater 
monitoring program also described the operation of its land farm and the 
wastes spread thereon. Exh. 4. 
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One question not really addressed by Respondent is what its obligations 

were during the five months that intervened between the effective date of 

the regulations and the issuance of the ISO, or, to be 1nore precise, since 

the interim standards exclude only persons subject to an authorized state 

program, the six months intervening between the effective date of the regu-

lations and the EPA's authorization of California's program. The basis on 

which this cnse has been brought, however, is that Respondent has been in 

continuing default since '~ove111ber lR, 1980. 29/ To decide vJhether Complainant's 

proposed penalty of $25,000 is an appropriate penalty for failure to have and 

carry out an unsaturated zone monitoring plan for five or six months would be 

to decide this case on an iss1Je l't'hich has not really been tried. 

In addressing the parties' argun~ nts, it is to be noted that once the 

state program was approved, Respondent's compliance was governed by the state 

program and not by the federal interim standards. This is expressly provided 

in the regulations. 1Q/ It was also made clear in the EPA's announcement 

of its approval of the state's program. ~/ 

Given this fact, what then are the consequences which follow when the 

ISO omitted either by mistake or for some other reason, the land treatment 

requirements? Complainant argues that the State was without authority to 

~/ See Complaint, Par. 20. 

30/ 40 CFR 265.l{c){4). See also 40 CFR 271.12l{b). 

31/ The EPA stated in its announcement in June 1981, that the practical 
effect of its approval of California's program 1.,ras that operators of 
hazardous waste manage~ent facilities in California will be subject to 
California's hazardous waste program in lieu of the federal hazardous 
waste program {40 CFR Parts 260-263, and 265). California Interim Author­
ization, 46 Fed. Reg. at 29936. California said much the same thing in a 
notice sent to Respondent in January 1982. Stip., Par. 5, and Exh. 3, p. 2. 
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ir'lpose require1nents less stringent than the federal standards, notwith-

standing that the state program had only to be ~substantially equivalent~ 

to the federal program. '}1_/ The legislative history behind the EPA's 

regulatory provisions relating to interim authorization does not support 

this argument. Thus the EPA stated as follows: 

The Agency believes that while section 3009 dis­
allows imposition by a State of ~any requirements 
less stringent than those authorized under this 
subtitle respecting the same matter as governed by 
(1-:: PA) regulations ••• ~section 3009 was clearly 
not intended to mandate appl i cnt ion of a ~no less 
stringent" standard to State programs which seek 
interim authorization. Application of section 
30n9 to such State programs is in direct contra­
diction to the "substantially equivalent" standard 
for interim authorization mandated in section 3006(c). 

Thus, EPA will not apply the rnandate of section 
30n9 to States seeking interim authorization. * * * * 33/ 

It may well be as Complainant appears to argue, that EPA did not intend that 

the words "substantially equivalent" would permit the state to exclude an 

important provision 1 ike the land treatment requirements. 34/ \.Jhatever error 

there may have been by the State in excluding these requirements, however, 

was compounded by the EPA's notice granting interim authorization to the 

State, wherein the EPA stated: "We have determined that each interim status 

32/ See brief in support of the charges set forth in Count I of the 
determination of violation (hereafter ~complainant's l-1ain Brief"), at 10; 
and Complainant's response to Respondent's trial brief (hereafter 
"Cofllpl ai nant 's Reply Brief") at 7-8. 

!if 45 Fed. Reg. ~3391 (May l<l, 19RO). 

l!l Conplainant's Reply Brief at 7-8. 
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permit [issued by the State] contains conditions which are substantially 

equivalent to the RCRA interim status standards." }21 

It is an axiom of law that governmental !;odies are presu11ed to act in 

a c co r d a n c e w i t h 1 a w • 3 6 I Th e p r i n c i p 1 e , o f co u r s e , i s not s t r i c t 1 y a p p l i -

cable to the issue in this case. Nevertheless, reasoning hy analogy, 

Responctent was entitled to assume that the ISO set out its full obligations 

under RCRA. Respondent, as Complainant argues, of course, knew that its 

land farm was of concern to the State of California because of the possible 

contamination of the gr0undv1ater anrl San Francisco Say. 37 I Groundwater 

monitoring, however, was ~ade a condition of the ISO, and Respondent in 

good faith appears to have been cofllplying with this requirement. 381 Un-

saturated zone 111onitoring v-1as ;:m additional precautionary measure, and 

Respondent could have reasonably assumed that there was no irregularity 

in the amiss ion of this requi rernent from the I SO. ~I 

Complainant argues that Respondent's reliance upon the ISO was un-

warranted after the enactment of section 25159.6(c) of Chapter 6.5, 

Division 20 of the California Health and Safety Code in t~arch l9R2. 401 

351 California Interim Authorization, 46 Fed. Reg. at 29935. Complainant 
contends that this representation in the notice was inaccurate. Complainant's 
Main Brief at 11. 

361 See e.g., Pacific States Box & Basket Co. v. White, 296 U.S. 176, 185 
Tf935). -

~I Complainant's Reply Brief at 4-5. 

381 Exh. 1, p. 27; Exhs. 4, 6, 7; Stip., Pars. 5, 6, 13. 

391 See supra, n. 27. 

401 Complainant's Main Brief at at 10-11. 
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That Act provided in pertinent part as follows: 

25159.6. Until such time as the department 
adopts standards and regulations corresponding 
to and equivalent to, or more stringent or 
extensive than, regulations adopted by the 
United States Environmental Protection Agency 
pursuant to Sections 3002, 3003, 3004, 3005 
and 3006 of Public Law 94-580, as amended, the 
following shall apply: 

* * * 
(c) Any person who owns or operates a hazardous 
waste facility shall comply with this chapter 
and regulations adopted thereunder and, in 
addition, to the extent that the facility is 
defined as a hazardous waste facility in reg­
ulations adopted under the Resource Conservation 
and Recovery Act, as am2nded (P.L. 94-580), and 
to the extent that the waste is both hazardous as 
defined by regulations adopted pursuant to 
Section 3001 of that act and has not been ex­
cluded from regulation pursuant to that section, 
such person shall also comply with federal regu­
lations adopted pursuant to Sections 3004 and 
3005 of that act. 41/ 

Under Complainant's position, it would be necessary to read into 

section 25159.6(c) an intention by California to correct any deficiencies 

in the ISOs it had issued in connection with obtaining Phase I interim 

authorization. Article 5.5 of which section 25159.6(c) is a part does not 

specifically refer to regulations already adopted, but speaks generally to 

California's intended adoption of regulations that will allow it to 

administer its own programs. 42/ Respondent, therefore, as it argues, had 

no reason to assume that the statute was intended to affect ISDs already 

issued by the State which the EPA had approved and which the State had been 

given interim authority to administer. ~/ 

!!._/ Exh. 5 

~/ Exh. 5. 

~/ Respondent's closing brief at 4. 
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In determining the appropriate penalty, the issue is not, as 

C0 111plainant argues, whether the defense of equitable estoppel is available 

to Respondent. _111,/ Respondent do1~ s not contend that EPA and California 

should be estopped from requiring Respondent to have unsaturated zone 

monitoring. ~5/ n1e issue, instead, is the appropriateness of penalizing 

Re spondent when action taken by the EPA and the State misled Respondent as 

to what its obligations under RCRA \vere. The goals of a civil penalty are 

deterrence, fair and equitable treatment of the regulated community and 

swift r e s o 1 u t i on of en vi ron men t a l p r o b 1 ems • _4 6 I I t i s d i ff i cult t o s e e , 

how any of these goals are furthered by imposing a penalty upon Respondent. 

This is not a case when failure to exact a penalty v10ul d reward a person 

who has been negligent or careless or shown a disposition to avoid its 

obligations under RCRA. It would obviously not be fair and equitable to 

the regulated community to levy penalties for violations caused or induced 

by mistakes or errors made by those responsible for administering RCRA. 

Finally, the environmental problem arose in this case because of the mis­

taken or erroneous action by the EPA and the State, and appears to have 

been resolved promptly once the mistake or error was corrected. Accordingly, 

it is concluded that no penalty should be assessed. 

The complaint also contained a compliance order. Since, the parties 

have resolved and settled Counts II and III, and have stipulated that 

44/ Complainant's main brief at 12. 

45/ Respondent's closing brief at 5. 

46/ EPA, Final RCRA Civil Penalty Policy (May 8, 1984) at 3. 
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Respondent has submitted an unsaturated zone monitoring plan to EPA and 

California, it appears the issue of VJhether the compliance order is 

appropriate has been n10oted. ~/ 

ORnER 

It is hereby ordered that Count I of the complaint is di srni sse d. 48/ 

A ~ -~~-&d-Gerald Harwood 
Administrative Law Judge 

ill Stip. Introductory Paragraph and Paragraph 15. 

48/ Unless an appeal is taken pursuant to 40 CFR 22.30 or the Ad~inistrator 
elects to review this decision on his own motion, the Initial Decision shall 
become the final order of the Administrator. See 40 CFR 22.27{c). 


